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EARLDEAN V.S. ROBBINS, Adndnistrative Law Judge 

Statement of the Case 


This case was heard before me on various dates in October 1988. The 
charge was filed by Jose S. Miranda, herein called Miranda, on October 15, 1987 
against the Southwest Marine Corporation, a California cornoration d/b/a 
Southwest Marine Corporation-San Pedro Division, Terminal Island, California, 
herein called Respondent. On April 18, 1988, a Complaint Regarding Unfair 
Immigration Related Employment Practice issued alleging that Respondent has 
committed unfair immigration related employment practices in violation of 



Ref. No. 400 


Section 
(IRCA) t 
refusing 
citizen. 


274B{a) (1) (B) of the Immigration Reform and Control Act of 1986 
by knowingly and intentionally discriminating against Miranda by 

® rigger because he was not a U.S. 
Thereafter, an amended complaint issued alleging that Respondent (1) 
in violation of 8 U.S. C. Section 274B(a} (1) (B) * refused to recall Miranda 
until on or about December 18, 1987, and (2) in violation of 28 C.F.R. Part U 
Subpart B, Section 44.201, retaliated against Miranda for filing the charge 

recau hJl l1! llsl. °° “ 

in nhlcn Uaf tirSraldaTL^tt' 

s citizen of the United States or an intending citizen vithin 

paraassible under Section 274B(a) (2) (c) and/or Section 274B(a)(4): a a^J nf 

asreed “^tL^uJo'uu-i”^^’ "°tion bS? 

with an ini-prim ^ the parties, to issue a bifurcated decision herein 
with an interim decision covering only the two affirmative defenses rai^iPd in 

th! uliTJ'" parties stipulated that for purposed of rLofvinS 

the intending citizen issue, Miranda’s testimony may be credited. 

witnesses ^^aSd a f t ®y observation of the demeanor of the 
panlea i ua“e tlflofiobln™’ '><>at-»aarln, brleln Iliad by the 


Findings of Fact 


I. The Timeliness of the Filing of The Charge 


Section 274B{a) (1) 


Of IRCA provides: 


"(1) General Rule.-^It is 
P^^ctice for a person or 
individual (other than an 


an unfair immigration-related employment 
other entity to discriminate against any 
unauthorized alien) vith respect to the 


^ 8 U.S.C. Section 1324b (a) (1)(B). 

* 8 U.S.C. Section 1324(b) (a) (1 ) (b) . 


4 

8 


8 Si'?' and 1324(b)(3)(B). 
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hiring, or recruitment or referral for a fee, of the individual for 
employment or the discharging of the individual from employment— 

"(A) because of such individual’s national origin, or 
"(B) in the case of a citizen or intending citizen (as 
defined in paragraph (3), because of such individual's 
citizenship status. 


However, Section 274B (d)(3) provides: 

"(3) TIME LIMITATIONS ON COMPLAINTS . —No complaint may be filed 
respecting any unfair immigration-related employment practice 
occurring more than 180 days prior to the date of the filing of the 
charge with the Special Counsel. This subparagraph shall not prevent 
the subseauent amending of a charge or complaint under subsection 
(e) (1). 

The facts relevant to the timeliness of the filing of the charge are 
undisputed. The charge was filed on October 15, 1987. ® On April 14, 
Miranda, who was then on layoff, telephoned his superintendent, Raymond 
Rudolph, and inquired as to when be would be recalled from layoff. Rudolph 
said he could not recall Miranda because he was not a citizen. About a week 
later, thinking that Rudolph may have been confused, Miranda went to the 
personnel office and spoke to Nancy Yuppa. When he asked her when he would be 
recalled she also told him he could not be recalled because be was not a 
citizen. 


At that time, Miranda observed a sign posted in the personnel office 
which stated that U.S. citizenship was a requirement for employment at 
Respondent's facility. This sign, or a similar one, remained posted in the 
personnel office until after the charge herein was filed. Further, from at 
least April 1987 until after the charge was filed. Respondent placed job 
advertisements in newspapers which included a citizenship requirement for both 
blue collar and white collar jobs. 

Respondent argues that if there was any unfair immigration-related 
employment practice, it occurred on April 14 when Rudolph told Miranda he could 
not be recalled because he was not a U.S. citizen. Therefore, according to 
Respondent, the charge was untimely filed 184 days after the alleged unfair 
immigration-related employment practice occurred. 

Complainant argues that Respondent's conduct constitutes continuing 
violations which occurred within the 274B(d) (3) 180-day period. Respondent 
refutes this position by relying upon Delaware State College v. Ricks . 449 U.S. 
250 (1980) and its progeny. In Ricks , a state college librarian was denied 
tenure. Subsequently, as a result of the lack of tenure, the librarian was 
discharged. He filed suit alleging that the denial of tenure deprived him of 
his rights under Title VII of the Civil Rights Act of 1964 and under 42 U.S. C. 
Section 1981, 101 S.Ct. 498; but argued that the limitations period began to 
run from the date of his discharge. 


* All dates herein will be in 1987 unless otherwise indicated. 
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The Court found that the allegedly illegal denial of tenure was the 
discriminatory act and the subsequent discharge was only the consequence of 
such discriminatory act. In holding that the limitations period commenced with 
the discriminatory act—the denial of tenure— and not the consequence of such 
act — the discharge — the Court stated: 


[T]he only discrimination alleged occurred-* and the filing 
limitations periods therefore commenced—at the time the tenure 

decision was made and communicated to Ricks That is so even 

though one of the effects of the denial of tenure — the eventual loss 
of a teaching position— did not occur until later. The Court of 
Appeals for the Ninth Circuit correctly held, in a similar tenure 
case, that "[tjhe proper focus is upon the time of the discriminatory 
act£ not upon the time at which the consequences of the acts became 
most painful." ... it is simply insufficient for Ricks to allege 
that has termination "gives present effect to the past illegal act 
and therefore perpetuates the consequences of forbidden 
discpmination." ... The emphasis is not upon the effects of 
earlier employment decisions; rather, it "is [upon] whether any 
present violation exists." (Emphasis in original) (footnotes 


n <. further explicated this principle in Chardon v. Fernandez . 

tfrminaf-innf' S.Ct. 28 (1981) Where the alleged illegal acts were emplovee 
terminations. The Court rejected the First Circuit's attempt to distinguish 

alleged illegal act was denial of tenure 
whereas in C ft . pdon the terminations were the alleged illegal act. In holding 
that, for limitation purposes, the crucial factor is the time of the alleged 

Rickr^a^frhLrton !^® Court noted that in both 

and Char^, "the operative decision was made— and notice given— in 

further employment terminated." The Court 

^®^^ t*>at the proper focus is on the time of the 
_^5>lMt^ ag, not the point at which the consequences of the act become 
painful. ... The fact of termination is not itself an illegal act." 

However, nothing in these decisions diminishes the nrincinle of 
5 S ” 55 ^, 1 ,™““;' “ nmted Air Line., 

Dursuanf to a nili- 1 ®®®' ^®®® forced to resign in 1968 

pursuant to a United policy, later declared violative of Title VII of refusino 

ll ^®“®^® attendants to be married. Lveral yea^s la^er sSe 

jeL so" 9 lit seniority credit for hw 

years away from work. She contended that the denial of seniority credit for 

cotinuinq"'v?;fa?? f ® ^®® d®Prived of eipI^Sent we^e a 

Sn^in^imip^ aff distinguished between 

^Jffiact and continuing violations . Specifically, the Court stated- 

friiirbLef^?f^^S^/3-f®“ ^o®s.indeed have a continuing impact on her pay and 

critiLl quMtL fr should not be placed on mere continuity! the 

critical question is whether any present violation exists. 

I distinction continues to be recognized by the courts. Reed v 

Enqland''''p- h Cir. 1980); DoSinqo v! 

— __ gland _Fi sh Co. , 727 F. 2d 1429 {9th Cir. 1984); Williams v. OwAna- 

918 (9th Cir. 


Illinois. Inc. . 665 F.2d 
stated; 


1982) s In the latter case the court 
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The doctrine of continuing violations, as one court observed, is 
"actually a conglomeration of several different ideas." Elliott v. 
Sperry Rand Corp., 79 F.R.D. 580, 585 {D.Minn.l978) . For present 
purposes, however, the relevant strain of continuing violation 
doctrine is that a systematic policy of discrimination is actionable 
even if some or all of the events evidencing its inception occurred 
prior to the limitations period. Id. at 585-86. The reason is that 
the continuing system of discrimination operates against the employee 
and violates his or her rights up to a point in time that falls 
within the applicable limitations period. Such continuing violations 
are most likely to occur in the matter of placements or promotions. 
A minority employee who is not promoted in 1973, for example, and is 
subject to a continuing policy against promotion of minorities, may 
then file a timely charge in 1976, because the policy against 
promoting him or her continued to violate the employee’s rights up to 
the time the charge was filed. With regard to such discrimination in 
promotion, this court has accepted the following formulation: 


[A] challenge to systematic discrimination is always timely 
if brought by a present employee, for the existence of the 
system deters the employee from seeking his full employment 
rights or threatens to adversely affect him in the future, 
[citations omitted] 

The situation may be different,- however, with regard to complainants 
who have ceased to be employees or never were employees. A refusal 
to hire or a decision to fire an employee may place the victim out of 
reach of any further effect of company policy, so that such a 
complainant must file a charge within the requisite time period after 
the refusal to hire or termination, or be time-barred. If in those 
cases the victims can show no way in which the company policy has an 
impact on them within the limitations period, the continuing 
violation doctrine is of no assistance or applicability, because mere 
"continuing impact from past violations is not actionable. 
Continuing violations are." Reed v. Lockheed Aircraft Corp., 613 
F.2d at 760; see United Air Lines, Inc. v. Evans, 431 U.S. 553, 558 
97 S.Ct. 1885, 1889, 52 L.Ed.2d 571 (1977). 

We agree with the trial court that in this case Owens-Illinois' 
refusals to hire and terminations did not give occasion to apply the 
continuing violations doctrine.... 

The trial court erred, however, in concluding that the 
continuing violations doctrine did not apply to discriminatory 
placements . or denials of promotions. It should not have barred 
consideration of such events that may have occurred prior to the 
limitations period. The reason is that appellants were entitled to 
base claims on such discriminatory acts if they could show that these 
acts continued as violations because the supporting discriminatorY 
policy carried forward into the limitations period and had its effect 
on employees.... 

In Roberts v. North American Rockwell Corn. . 650 F.2d 823 {6th Cir. 

1981) the employer refused to give an applicant an application for employment 

- 5 - 
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and, over a period of several months, repeatedly told her she would not be 
hired because she was a woman. The company asserted that a hiring should be 
treated the same as a discharge, and therefore the limitations period commenced 
when she was first told the company did not hire women. In rejecting this 
argument, the court stated: 


If a company discriminates by firing an employee because of 
his/her race or sex, the discriminatory act takes place when the 
employee is fired. The statute of limitations ordinarily starts 
running from this date, [citations omitted]... 

The issue becomes more difficult when a company fails to hire or 
promote someone because of their race or sex. In many such 
situations, the refusal to hire or promote results from an ongoing 
discriminatory policy which seeks to keep blacks or women in low- 
level positions or out of the company altogether. In such cases, 
courts do not hesitate to apply what has been termed the continuing 
violation doctrine, [citations omitted] 

...Neither logic nor precedent supports Rockwell's position. 
First, by definition, if there is a continuing violation, the company 
is continually violating Title VII so long as its discriminatory 
effect. An applicant for employment or promotion 
circumstances, be interested in any suitable position 
which opens up. As job openings become available, the applicant will 
automatically be rejected because of his/her race, sex or national 
origin. We see no reason to formalistically require an applicant to 
continuously apply, only to be continuously rejected. We do not 
think that Title VII requires that suit be filed when the applicant 
discriminated against. If an ongoing discriminatory 
policy IS in effect, the violation of Title VII is ongoing as 

-Thic heavily on United Airlines v. Evans, supra. 

This reliance IS misplaced.... Evans cannot apply in a case such as 
discrimination in hiring, since each time the company 
in effect as its discriminatory policy is 


Rockwell's alleged policy of not considering women for 
employment in its Winchester axle plant is a patent violation of 
Tiflor IV' system used in Evans may have perpetuated 

Title the seniority system did not itself violate 

of these cases to the circumstances herein clearlv show a 

ongoiSr"policv^’'if“ Respondent refused to recall Miranda pursuant to its 
going policy of requiring employees to be U.S. citizens Pnrthor tv,o 

principle of continuing violation has previously been applied,' or ^ted' with 

rteioht Systems. iSr-.. ni'r Cir. 1969); Mactliii v. Spectnr 


ilfo: m on- 


other grounds. 
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However, Respondent asserts that Section 274B{a) clearly encompasses 
only discriminatory discharges and refusals to hire and that bypassing a 
temporarily laid-off employee cannot be equated with the refusal to hire 
situation proscribed by the Act. Rather, Respondent argues, whatever rights or 
expectations Miranda had were extinguished when Rudolph notified him 
he would not be recalled because of his non-citizenship status. Therefore, 
according to Respondent, Rudolph's statement was a de facto act of discharge 
and the limitations period began to run when the termination decision was 
communicated to Miranda. 

I find this argument somewhat disingenuous. A discharge involves the 
separation of the employment relationship. That is not what occurred here. 
Rudolph admits that if non-naval work had become available, Miranda would have 
been recalled. Thus Miranda remained an employee albeit with diminished recall 
rights. Employment on naval vessels— the only employment available during the 
critical period therein— was denied him because of his citizenship status. 
Specifically, he was denied work pursuant to Respondent's ongoing policy of 
requiring employees to be U.S. citizens. 

Further, I reject Respondent's interpretation of the scope of Section 
274B(a) (1) (B) as too narrow. Although it might be arguable that discrimination 
as to some types of working conditions are outside the purview of the Section, 
a recall from a "temporary" layoff is by its nature similar in effect to a 
"hiring." In both instances the employee assumes a working status where none 
had existed immediately prior thereto and in both instances a discriminatory 
refusal to "employ" results in a total lack of work for the employee. 

In these circumstances, and upon a consideration of the cases cited 
above, I find that the charge and the complaint herein allege continuing con- 
duct within the purview of Section 274B (a)(1) and that the charge was timely 
filed. 


II. Miranda's Status As An Intending Citizen 

IRCA protects only "citizens" and "intending citizens" against 
citizenship status discrimination. Both categories are defined in the Act and 
Respondent contends that Miranda does not fall within either category. 

Section 274B(a) provides: 

"SEC. 274B. (a) PROHIBITION OF DISCRIMINATION BASED ON NATIONAL 

ORIGIN OR CITIZENSHIP STATUS. — 

"(p GENERAL RULE.— It is an unfair immigration-related employment 
practice for a person or other entity to discriminate against* any 
individual (other than an unauthorized alien) with respect to the 
hiring, or recruitment or referral for a fee, of the individual for 
employment or the discharge of the individual from employment — 

"(A) because of such individual's national origin, or 
"(B) in the case of a citizen or intending citizen (as defined 
in paragraph (3)), because of such individual's citizenship 
status. » 
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"(2) EXCEPTIONS. “Paragraph (1) shall not apply to — 


:k Tk 


"(C) discrimination because of citizenship status which is 
otherwise required in order to comply with law, regulation, or 
executive order, or required by Federal, state, or local 
government contract, or which the Attorney General determines to 
be essential for an employer to do business with an agency or 
qepartment of the Federal, State, or local government. ' 


"(3) DEFINITION 
paragraph (1) , the 
individual who — 


OF CITIZEN OR INTENDING CITIZEN. —as used in 
term 'citizen or intending citizen' means an 


,"S ^ citizen or national of the United States, or 

(B) IS an alien who — 

lawfully admitted for permanent residence, is 
lawfully admitted for temporary 

nnao is admitted as a refugee 

under section 207, or is granted asylum under section 208, and 

n evidences an intention to become a citizen of tho 

completing a declaration of intention to 

apply^o^'iaSizatiorvimn'S o? t^Je^Ltf tL"'alien 

appllcatio,. pnUss tl: aUep “an altahll h'“fhat“thf“a,“- 

actively pursuing naturalization, except that tLp^oon^ 

th© S6rvic6*s DronpQQinrr i • a. • tiiH© coiisuinGd in 

toward the 2-year period! PPlication shall not be counted 

permanent resident^orthrSited StaUs^iri 970 became a 

citizen until 1985, On March 25 1985 hJ’V-i °° become a 

and took, but failed, the requ\'ite tests L naturalization 

retest as soon as possible. Sub^Panoni-iT,* requested a 

last of which was August 11, 1986. a mainr retested three times, the 

success on the tests was his inability °f 

13, 1986 preliminary interview ^an off^ English. During an August 

Naturalization Service (i.n s ) advic.a wi Immigration and 

naturalization and stated that,’ if \e did^^Jt^d^ withdraw his petition for 
years before he could refill mi ^® ve to wait four 
further explanation of the reason for thic to see a supervisor for 

accuracy of the information the IN 9 off supervisor verified the 

13; 1986, Miranda file? a ^^hereupon, on August 

Attached to the SquLt ?s ^ of P®tition "?oJ 

Subject IS unable to satisfy i-h. ^ ® notation by the INS officer 

exempt by Section 312." Immediately thereaff"^ 2^ writing English and is not 
rLdipf Ws sol several “ oniarked upon a program 

reading and vritdng English, The li?st Illeaifa- '•'*' i" 

ne tirst alleged discriminatory act occurred on 
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Apil 14, 1987. On November 30, 1987 he filed a Declaration of Intendiro 
Citizen. At the time of the hearing herein he had obtained the neSessaJv 

application for reapplying for naturalization. However, he had not filed thi 
application. me 

n • Miranda meets the threshold requirement for protection under 

Section 274B(a)(l). He is lawfully admitted for permanent residence and he has 
completed a declaration of intention to become a citizen. However <?Ar»finTTi 

274B{a) (3) (B) farther narrovs the claas of protected aliens by certain 
exclusions from the definition of "intending citizen." Respondent 
these exclusions vhich sets forth a six-month time frame for applying f™ 
naturalization and a t.o-year period lor oompleting the timely Cuiated 
naturalization process. Specifically, Respondent argues that Miranda first 
became eligible to apply for naturalization in 1975 after fivr vLrf of 
permanent residency and thus is not an "intending citizen" sinc^L did not 
apply within SIX months after he became eligible. At the latest, Respondent 

ITtt required to have applied for naturalization withif s?x 

months of November 6, 1986, the date of enactment of IRCA, in order to be an 
intending citizen within the meaning of Section 274(B). Thus, Respondent 

clearly intended to establish a cutoff date of Mav 6', 1987, 
and to accord Miranda the status of "intending citizen" would iudAfiTii 4 
extend the cutoff period beyond that deliberately selected by Congress. 

for Although Miranda failed to apply 

lor naturalization when he first became eligible in 1975 or 197 #; tha 

provides for filiug later than six months’aner inltaal elfg^Mlify proviSed 
that such later filing is before May 6. 1987. six months aft« «e enL?men of 
IRCA. I reject Respondent's argument that a "later" filing can be timelv oniv 
If It occurred prior to the enactmeht of IRCA. it Is clea?! “?om leglsl.??ie 
history, that congressional intent in enacting this provision was to 

that employers, in au eLesrof caplin? louH seek to 
avoid the possibility of sanctions by refusing to hir^ persons In 

clear^Ln?Jage\rthfst!f?^^ Considering this intent and the 

related I?? encompassing filing at a time later than that 

PYrtinrizm eligibility, I cannot conclude that Congress intended to 

VUMU 274B (a)(1) aliens o?he“lse encompassed 

niloi of "intending citizen" who applied for naturalization 

274BL)ayn?m f^e statute. Rather, I would read part a) of Jhe 

months after tL^dair^h”® v require application for naturalization within six 

moSS: ain:n ns: tm ns%:nn::enn^:n -- 

despite thfSovr^il?IIdrai°f together are whether, 

within the aSirof eSlS f°»^/aturalization places Miranda 

Respondent corrL^ly Sert^that he falls within exclusion (II). 

within two vearrafL^ f! that Miranda has not been naturalized as a citizen 
(six months^ftor the date of his application and that as of May 6, 1987 

naSralizaH^r I enactment of IRCA) he did not have on file a petition for 

the effect of* th#» ^^oes not consider, within this context, 

ne effect of the qualifier set forth in the second exclusion. That exclusion 


statement of 

No. 99-1000, pp. 85, 87-88. 


The Committee of Conference, H.R.Rep. 


- 9 - 



Ref. No. 400 


provides that intending citizen" does not include otherwise eligible aliens 

the ^ citizen within two years after the date of 

n!lr«i. establish that he or she is actively 

pursuing naturalization. Thus, the second exclusion only creates a presumption 

In 4^®" who does not acquire citizenship status within two yeaL is^ iot 

aliei4rai?L4^^^®“'''- presumption can be rebutted by showing that the 
alien is actively pursuing naturalization. 

fh^ establish that Miranda has met this burden. Clearly 

the very act of withdrawal of his petition for naturalization was taken in 

Sr of inteStS °l citizenship status. He withdrew not because of 

or change of intent, but because he was advised by the INS 

th^ increase his ability to read and write English and at the time of 

naturallzation^^^m obtained the necessary papers to reanplv for 

circumstances, I find that Miranda has shown that he 

Itl /"^bher find, in view of Congressional intent to protect aliens who 

are actively pursuing naturalization and my finding above that his petition tor 
naturalization was withdrawn in furtherance of his' pursuit of cuLenshiJ th^ 
?4d "ot place Miranda within exclusion (?). AccSriinay ^ 

274B{a) "intending citizen" within the meaning of sLtion 


Conclusions of Law 

1. The charge herein was timely filed. 

section 274B(a°(l) “ "Intending citizen" entitled to the protection of 

Accordingly. IT IS HEREBY ORDERED: 

1. Respondent's Motion to Dismiss is denied. 

2. This Interim Decision is not a final Decision and Order. 


Earldeah V.S. Robbins 
Administrative Law Judge 


Dated: June 9, 1989 


/3. £i C.., ■ I / C 

OchiiMiim 
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